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1. Reasons to Structure or Restructure
1.

Asset Protection:
Separate the Surgeon from the Practice legally. Create a space
between your personal assets and any litigation created by your
staff against the business.
Note: A surgeon can be sued as an individual irrespective of
business structure.
Separate your investments from your personal name to protect
against litigious patients and malpractice.
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1. Reasons to Structure or Restructure
2. Income Tax Minimisation through:
An effective business structure and/or
an effective service entity.
Accessing the corporate tax rate of
27.5%.
Accessing the unused lower tax
brackets of other family members using
income splitting strategies.
Taxation planning pre 30 June annually.
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1. Reasons to Structure or Restructure
3. Accessing Income Sources:
Contracting your services to
Government agencies or to the
private sector may require a Pty
Ltd company structure.
4. Holding Other Investments:
Taxation purposes
Asset protection
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2. Types of Business Structures
1. Sole Trader:
Operate as an individual under your own ABN.
Surgeon and Business Structure have no legal
separation.
2. Partnership:
Two or more individuals (or other entities)
working together to derive profit.
Profit is split in equal proportions between
partners unless a Partnership Agreement is
signed and in place.
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2. Types of Business Structures
3. Trusts:
Discretionary (or Family) Trust – a separate legal entity where the
beneficiaries (usually family members) receive a share of business
profits (income) at the discretion of the trustee.
Fixed (or Unit) Trust - a separate legal entity where the beneficiaries
(can be anyone) receive a share of business profits (income) in fixed
proportions to their ownership of that trust.
Hybrid Trust – a combination of both. E.g. income is discretionary
between family members, but capital (business sale price) is fixed to
one or more persons (e.g. husband and wife 50/50, kids get 0).
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2. Types of Business Structures
4. Small Proprietary Company (Pty Ltd):
A legal entity governed by Corporations law and administered via ASIC.
The Surgeon and/or Spouse and/or an interposed entity (e.g. a trust) are
the potential shareholders.
The Surgeon is usually the Director and receives a salary.
Money leaving the company is a combination of wages/superannuation
and/or a dividend.
Pays tax at 27.5%, not 47%.
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3. Pros and Cons of Business Structures
1. Sole Trader:
Pros:
Simple to operate and maintain.
Low costs of establishment.
Easy to restructure or shutdown.
Cons:
No taxation relief: Income over $180,000 p.a. is taxed at
47%.
No asset protection: No legal distinction between a
Surgeon as a Sole Trader business and a Surgeon as an
individual. Your home could become the property of a
litigious patient.
Cannot bring in a business partner.
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3. Pros and Cons of Business Structures
2. Partnership:
Pros:

Simple to operate and maintain, not much
additional complexity above a Sole Trader.
Low costs to establish.
Profit sharing between partners.
Can retire a partner and introduce new ones.
Easy to shutdown and restructure.
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3. Pros and Cons of Business Structures
2. Partnership:
Cons:

Tax effectiveness limited by the tax bracket of each partner – can
split income with a spouse partner, so it is superior to a Sole Trader.
Bound by the Partnership Agreement. Limited flexibility.
Taxation issues with changing partners.
Asset protection is “negative” due to Joint and Several liability
(Partner A, is responsible for Partner B and vice versa).

The problem with Joint and Several Liability by way of example:
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3. Pros and Cons of Business Structures
2. Partnership:
Cons:
Dr Mike Jones and Dr Mary Smith operate as a Partnership. Dr Jones has
all his assets in his wife’s name and a trust controlled by his wife.
Dr Smith owns her home worth $3 million in her own name and does not
invest her other $3 million in assets via a trust. Dr Jones is successfully
sued for malpractice for $25 million for an operation performed under
the partnership, but his insurance policy only pays up to $20 million.
The joint and several liability provisions kick in.
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3. Pros and Cons of Business Structures
2. Partnership:
Cons:
Mary is responsible for Mike’s actions in the partnership.
Mike has no assets in his name for the litigant.
Both partners’ personal assets can be taken by the litigant under court
order.
Mary loses $5 million of her $6 million thanks to Mike – or thanks to a
poor business and investment structure.
“The Lesson”: If someone suggests a partnership – cut and run.
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3. Pros and Cons of Business Structures
3. Discretionary Trusts:
Pros:

Highly tax effective income splitting via annual tax planning.
Can access capital gains tax discounts.
Separate legal entity to the surgeon(s) for asset protection purposes.
Asset protection increased by an effective trust deed and the use of a
corporate trustee.
Excellent vehicle for investments outside of the business itself or
holding business equipment for asset protection.
Establishment cost is moderate.
Can pass the business on to a family member easily.
Use of a company as a beneficiary (“Bucket company”) – access to
30% corporate rates.
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3. Pros and Cons of Business Structures
3. Discretionary Trusts:
Cons:

Requires annual tax planning and trustee resolutions, but the cost is
often much less than the taxation savings it provides.
More onerous to operate than a sole trader or partnership as it
requires financial statements as well as a taxation return.
Trusts “vest” after 80 years, could be capital gains tax assessed to
your family on assets that haven’t even been sold.
Trust distributions need to be paid out to beneficiaries. Issues here
with bucket companies.
Limitation as to who is deemed to be in the family group for
distributions.
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3. Pros and Cons of Business Structures
4. Fixed Trusts:
Pros:

Some tax effective income splitting via splitting income in proportion to fixed
entitlement, but without the joint and several liability of a Partnership.
Can access capital gains tax discounts.
Separate legal entity to the surgeon(s) for asset protection purposes.
Asset protection increased by an effective trust deed and the use of a corporate
trustee.
Excellent vehicle for investments outside of the business itself or holding business
equipment for asset protection. In particular for property/premises/surgical
theatres.
Establishment cost is moderate.
Use of a company as a beneficiary – access to 27.5% to 30% corporate rates.
Tax planning is less onerous as entitlements are fixed – may be a voluntary
exercise.
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3. Pros and Cons of Business Structures
4. Fixed Trusts:
Cons:
More onerous to operate than a sole
trader or partnership as it requires
financial statements as well as a
taxation return.
Trusts “vest” after 80 years, could be
capital gains tax assessed to your
family on assets that haven’t even
been sold.
Trust distributions need to be paid
out to beneficiaries.
Limitation on tax effectiveness due
to fixed nature.
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3. Pros and Cons of Business Structures
5. Hybrid Trusts:
Pros:

Cons:

A mixture of Discretionary
and Fixed Trust benefits
apply.

A mixture of Discretionary
and Fixed Trust
disadvantages apply.
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3. Pros and Cons of Business Structures
6. Private Company (“Pty Ltd”):
Pros:

Asset protection is high – complete separation of Surgeon and business.
Limited Liability provisions for Directors.
Corporate tax rate is 27.5% and dropping.
Easy to transfer ownership.
Some access to small business CGT concessions – requires planning.
Income splitting via share ownership structure.
Use of franking credits to recoup the 27.5% paid over your life time (Vote
Liberal?)
Business can go on forever.

20

3. Pros and Cons of Business Structures
6. Private Company (“Pty Ltd”):
Cons:

Cost to establish is higher.
More onerous administration requiring financial statements, taxation
return, annual minutes, dividend minutes, ASIC annual review and
declaration documents.
Directors can still be liable for unpaid employee withholding taxes and
super or if knowingly trading insolvently.
No CGT relief for assets owned by the company, only for sale of your shares
in the business. Therefore, relatively poor for CGT minimisation.
Exiting the business is more complicated.
Bringing in new shareholders may require a business valuation.
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4. Personal Services Income (PSI)
1. What is PSI?
Income derived mainly by an individual’s personal labour, skills or effort.
Applies to professional services where goods are not often supplied.
ATO rules designed to stop individuals accessing the tax benefits of the
structures mentioned above.
Income will be PSI on a contract (or invoice) when more than 50% of the
fee was for labour, skills or expertise.
Does not weaken the asset protection, only the tax effectiveness.
The ATO may be able to assess your business structure’s income as the
personal income of the individual Surgeon (undoing the tax savings).
A structure receiving PSI form one or more people is a Personal Services
Entity (PSE).
A PSE that can pass the PSI tests is a Personal Services Businesses (PSB)
and is tax effective.
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4. Personal Services Income (PSI)
2. What is not PSI?
Contracts with 50% or less labour
content.
Income from supply/sale of goods.
Income derived from equipment
(equipment must do at least 50% of
the work and be of substantial
value).
Income derived by a company or
trust with as many or more nonprincipal practitioners (nonowners) as principal practitioners
(owners).
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4. Personal Services Income (PSI)
3. Why does PSI matter to me?
Your practice structure may become
irrelevant for taxation purposes.
The set up costs and on going costs could be
a waste of money and even worse, your time.
The ATO’s broad view is that almost all
service income derived by a Medical
Professional is PSI.
Doctors and Surgeons are on the ATO radar.
If PSI applies we need to do the right things
and think about Service Trusts.
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5. Medical Service Trusts
3. Why does PSI matter to me?
A Trust set up as a separate business in its own right – the business type is
a Practice Management entity.
Employs your staff, rents your premises (from another entity) and pays the
running costs of the businesses.
Invoices and receives income from the PSB.
The income is the costs of the business with a mark up % (or in some
circumstances a flat % of Fees earned by the Surgeon).
The PSB claims a deduction for the marked up costs from the Service Trust.
Less income to the Surgeon.
The trust profits are distributed to low income family members.
Are they allowed by the ATO? Yes, if done correctly and for the reason of
separating the Surgeon from the liability created by employees, for
example.
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6. Planning an Exit Strategy from the Beginning
3. Why?
To maximise the capital growth in your
asset on retirement or sale
Facilitate winding up of the structure
Legacy
Taxation
The problems with constant legislative
changes
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7. Pros & Cons of Buying into an Established Practice
Structure in place, hopefully compliant
People you know or have worked with
Relying on others
Profit/costs/contribution issues
NB Always do your Due Diligence
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8. Pros & Cons of Setting up a Practice

Preferred structure – flexible
No skeletons
Work to your own preferences and
needs
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8. Conclusion
Know that every business is different and
requires tailored advice
Plan
Do it right the first time
Follow professional advice
Be aware
You can contact our office for more
information on 0893718844 or by emailing
general@quarles.com.au
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Follow us on socials
For the latest industry related news, trends, and
tips follow our social media and blog
www.quarles.com.au
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Thank you
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Questions and answers

32

Disclaimer
“Any information provided to you was purely factual in nature and did not
take into account your personal objectives, situation or needs. The
information is objectively ascertainable and is not intended to imply any
recommendation or opinion about a financial product. This does not
constitute financial product advice under the Corporations Act 2001 (Cth). It
is recommended that you obtain financial product advice before making any
decision on a financial product such as a decision to purchase or invest in a
financial product. Please contact us if you would like to obtain financial
product advice.”
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